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to death for murder without considering the possibility of man-
slaughter. In Ras Behari Lai v. The King Emperor (1933), 102 LJ.
(P.C.) 144, the appeal succeeded on disclosure that a member of the
jury did not understand the language in which the trial was con-
ducted; cf. King v. Thomas, [1933] 2 K.B. 489. In Mahlikitile
Dhalamini v. The King, [1942] A.C, 583, an appeal succeeded where
there had been a failure to hold in public the whole of the pro-
ceedings in a murder trial.
Common-         While the Privy Council retains, unless and until modified or
wealth         abolished by or at the wish of the member State concerned, the right
ppea s.       to gfant Specjai jeave to appeai from courts of other States in the
Commonwealth, it has long been recognised that in deciding whether
or not to grant special leave regard should be paid primarily to the
wishes of the State concerned.1 Until the passing of the Statute of
Westminster the appeal by special leave could only be abolished by
an Act of the Parliament at Westminster. In Nadan v. The King,
[1926] A.C. 482; J. & Y. Ill, the Judicial Committee held invalid a
section of a Canadian statute abolishing appeals to the Privy Council
in criminal cases. The section was repugnant to the provisions of the
Judicial Committee Acts of 1833 and 1844 and was therefore void
under the Colonial Laws Validity Act, 186S,a Furthermore the
section could only be effective if construed as having extra-territorial
operation, whereas according to the law at that time a Dominion
Statute could not in general have extra-territorial operation.3 A
similar section was enacted in 1933 and challenged before the Privy
Council, British Coal Corporation v. The King, [1935] A.C, 500;
J. & Y. 159. It was argued that, though under section 2 of the Statute
of Westminster Canada could enact legislation repugnant to the
terms of the Judicial Committee Acts of 1833 and 1844, yet the power
of the Crown to grant special leave to appeal to the Privy Council
was an essential part of the royal prerogative which could only be
restricted under the express authority of an Act of the Imperial
Parliament. The argument was rejected By section 91 of the British
North America Act, 1867, the Dominion Parliament had power to
make laws for the peace, order and good government of Canada in
relation to (inter alia) criminal law including criminal procedure.
The appeal by special leave was but one element in the general
system of appeals in the Dominion. By necessary intendment sec-
tion 91 of the British North America Act gave to the Dominion of
Canada power to prohibit in cases within its jurisdiction the appeal
to the King in Council.
1 **It becomes with the Dominions more and more or less and less as they
please "—Viscount Haldane in Hull v. M'Kenna, supra.
* P. 448, a/zte.	* P. 464, ante.

